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Abstract: This paper tries to describe an attempt to retrace sharia science position in national 
law development. As part of Islamic law and national legal subsystem application, the position 
of sharia science is very strategic and significant. The existence and position of shari'ah 
science is not solely lies in theoretical development through academic studies, but practically 
can coloring positive law formation. The sharia application is not only individual normative 
obligations, but also a collective obligation that involves academics, legal practitioners, and the 
government. Theoretically and practically, the position of sharia science in the formation of 
national legislation can be seen from three aspects which are: substance, structure, and culture. 
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Introduction 
The discourse on dynamics and development of Islamic law in Indonesia actually leads to three 
important notes. [1] First, the characteristics of Indonesian Islamic law is predominantly Arabic 
oriented and more closely to the Syafi'imadhhab (school of thought) tradition. This can be seen from 
the reference books used by scholars are mostly Syafi'iyyahfiqh books. It also can be found in the 
Compilation of Islamic Law (KompilasiHukum Islam/KHI) construction, since it formulated by 
Indonesian scholars who had strong Syafi'iyyah influence. In addition, even methodologically, most of 
ulama use ushulfiqhbooks written by Syafi'i.yah scholars. [2] It is well understood that ushulfiqh, 
especially those that taught in pesantren (Islamic boarding school), mostly discussing new issues (that 
happened in communities) and qiyas, among others and wider discussions. [3] Secondly, judging from 
the subject scope of Islamic law developed in Indonesia, it seems more focused on private law or 
family law (ahwal al-syakhsiyyah), such as: marriage, inheritance, waqf, as covered by KHI. The 
Religious Court up to this day has limited jurisduction which are on selected civil matters and sharia 
economic dispute settlement, even the later matters practically cannot be done yet by the court.[4] 
Indeed, there is encouraging information that even though formally it is not yet applicable, 
substantially the draft of new penal code book (KUHP) adopts Islamic criminal law (jinayat) 
principles. [5] Other encouraging situation is the presence of Islamic financial institution, proofing the 
existence of mu’amalah as one of Islamic law branch. [6]  
Thirdly, judging from the enforcement aspect, there seems to be a strong tendency that Islamic 
law is expected to be part of the state’s positive law, as a form of government accommodation for 
Muslims. [7] If the tendency is related to legal effectiveness issue, there seems to be hope that by 
being appointed as state law, Islamic law will have a strong binding capacity to be adhered by Muslim 
community. Such legal logic can be temporarily accepted, even though in reality this does not always 
Internasional Conference on Humanity, Law and Sharia (ICHLaSh). November 14-15. 2018 
 
Reconstruction on Sharia Sciences in Facing Contemporary Law Problematics/60 
happen. There are concerns that the government will use these conditions to participate in determining 
which Islamic law aspect that can be implemented in Indonesia. [8] 
 
Method 
Through a qualitative descriptive approach, this paper is aimed to explore and retrace various 
informations through literature and documents research [9] on sharia position in national legislation 
development. To avoid data deviation, this article takes the most authentic sources in Islamic 
teachings, namely the Al-Quran and Al-Hadist as the basis to describe sharia. This paper does not 
intend to conceptualize sharia, but tries to trace sharia in national legislation formation. In this way, it 
is hoped that this paper will be able to provide answers to the question "what is the position and 
function of sharia science and its influence towards the establishment of legislation?" 
The existence of sharia as a discipline can be measured through its role and function in law 
enforcement and justice through regulation in a country. [10] As a science, its existence is also 
expected to be able to face challenges in society, both theoretically and practically. If this can be done 
and survived through time and advanced to modern period, it can be concluded that the position and 
influence of sharia in the formation of legislation becomes very strategic and significant. 
 
Discussion 
Shari'ah  science  as  theoretical  basis  in  legislation  formation,  according  to  
Indonesian scholars, uses a logical framework that based on two schools of thoughts that are 
considered as absolute truths, which are Von Savigny’s historical school of jurisprudence and 
TerHaar’s decision theory. [11] In this case Sunaryati Hartono argues that at present both opinions or 
theories are no longer reliable in the atmosphere of national development "plans" to show the 
formation of our "national legal system". The appropriate applied theoretical bases are: [12]  
1. The Creed or Shahada theory, which is a continuation of the principle of monotheism in Islamic 
law philosophy. The monotheism principle requires everyone who claims to be faithful to Allah 
SWT to observe Allah's commands, Rasul and his sunnah. This theory is the same as legal 
authority theory explained by HAR Gibb which states that Muslims who accept Islam must accept 
Islamic legal authority over themselves. [13]  
2. Receptie exit theory, this theory was created by Hazarin. He argued that after the Proclamation of 
Indonesian Independence and the Enactment of 1945 Constitution as Republic of Indonesia 
Constitution, all Dutch East Indies regulations based on receptive theory were no longer valid. [14] 
This theory is contradicting not only to the spirit of 1945 Constitution, but also to the Qur'an and 
Sunnah. Article 29 paragraph 1 and 2 of the 1945 Constitution states "The state shall be based upon 
the belief in the One and Only God.” and "The state guarantees all persons the freedom of worship, 
each according to their religion or belief”. This theory was later developed by  
 SayutiThalib and become receptio a contrasio theory.  
3. The receptio a contrasion theory states that customary law applies to all Muslim if it does not 
conflict with Islamic laws. This theory also applies to other religion. 
Based on the theories mentioned above, Qur'an and the legislation theory can be applied to the 
object of discussion in form of statutory regulations relating to rearranging the legal system and 
politics in Indonesia based on the Republic of Indonesia’s (RI) 1945 Constitution, includes legal 
substance, legal structure and legal culture. Restructuring means rearranging, restoring, and 
reorganizing general legal system. 
The role of Sharia in legislation formation can be divided into four forms: [15] firstly as an integral 
part of Indonesian national law; secondly, being recognized as independent, strong, and authoritative 
by national law and bestowed as national law; thirdly, its function as a filter for Indonesian national 
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law materials; and fourthly, as the main element for national law formulation. Thus, it appears that 
Islamic law is an integral part of national law. It is a sub-system of the national legal system. As a sub-
system, Islamic law is expected to provide a dominant contribution in the context of national law 
renewal and development that reflects legal awareness of Indonesian people. [16] This is possible 
because the majority of Indonesia's population is Muslim. The position of Islamic law in Indonesia's 
post-independence constitution, according to Ismail Sunny, is divided into two periods. [17] Firstly, 
the period of Islamic law was accepted as a persuasive source. Secondly, the period of Islamic law 
was accepted as an authoritative source, as a source that has binding and legitimate powers in 
Indonesian constitutional law. In subsequent developments, the Government of Indonesia performed a 
politic of law policy that accommodated some of Muslim community’s demands. [18]  
The contribution of Shariah science in legislation development is part of Indonesian Muslims 
participation in politic of law in the climate of Pancasila democracy. Shariah science application 
through the state that occurs in Indonesia, is not a new agenda fought by Islamic political activists. 
[19] Since the Constituent Assembly in 1950s, Indonesia's political map converged to Islamic and 
Nationalist groups. Later, Islamism became weaken as a result of the emergence of moderate and 
liberal Islamic scholars in Indonesia.[20]  
The transformation of sharia into positive law in one hand is a political success of Muslim political 
actors to achieve one of their political goals. [21] This achievement can be seen from the shifting of 
Islamic and state antagonism since 1980s, until this reform era. This achievement manifests itself 
where the state is less suspicious and more accomodates Muslim community. Regarding to legislation, 
several laws and regulations were formed based Shariah principles, which are: [22]  
1. RI Law No. 17 of 1999 concerning the Management of Hajj (State Gazzeted/LN No. 53 of 1999, 
supplementary LN No. 3832), replaced by RI Law No. 13 of 2008 concerning the Implementation 
of Hajj (LN No. 60 of 2008, supplementary LN No. 4845). 
 
2. RI Law No. 38 of 1999 concerning the Management of Zakat (LN. 1999 No. 164, supplementari 
LN No. 3885).  
3. RI Law No. 7 of 1992 concerning Banking, (LN No. 31 of 1992, supplementary LN No. 3472), 
amended by RI Law No. 182 of 1998 (supplementary LN No. 3790).  
4. RI Law No. 23 of 1999 concerning Bank Indonesia (LN No. 66 of 1999, supplementary LN No. 
3843), amended by RI Law No. 3 of 2004 (LN No. 7 of 2004, supplementary LN No. 4357). 
 
5. RI Law No. 24 of 2004 concerning Deposit Insurance Corporation (LN No. 96 of 2004, 
supplementary LN No. 4420). 
 
6. RI Law No. 41 of 2004 concerning Waqf (LN No. 159 of 2004, supplementary LN No. 4459). 
 
7. RI Law No. 11 of 2006 concerning the Government of Aceh (LN No. 62 of 2006, supplementary 
LN No. 4633).  
8. RI Law No. 40 of 2007 concerning Limited Liability Companies (LN No. 106 of 2007, 
supplementary LN No. 4756). 
 
9. RI Law No. 21 of 2008 concerning Sharia Banking (LN No. 44 of 2008, supplementary LN No. 
4867). 
 
10. RI Law No. 19 of 2008 concerning the Government Sharia Securities (LN No. 7 of 2008, 
supplementary LN No. 4852).  
11. RI Presidential Instruction No. 1 of 1991 concerning Islamic Law Compilation.  
12. Province of Nangroe Aceh Darussalam Qanun No. 2 of 2004 concerning the Election of Governor 
and Deputy Governor in Nangroe Aceh Darussalam Province as amended by Province of Nangroe 
Aceh Darussalam Qanun No. 3 of 2005 concerning amendments to Province of Nangroe Aceh 
Darussalam Qanun No. 2 of 2004.  
13. RI Law No. 23 of 2011 concerning Zakat Management LN No. 115 of 2011).  
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On the other hand, this Islamic Shari'a transformation seems to be in vain since the Muslim 
observance did not change. Therefore, quoting from Arkoun,[23] also quoted by BahtiarEfendi, their 
main ideas remain imprisoned by regional and ethnographic imagery, their political articulation is still 
dominated by idiological needs to legitimize regimes of current society. Recorded descriptions of 
efforts to implement Shari'ah in Aceh and other regions show various problems from epistemological, 
political problems, to sociological problems characterized by manifested people’s cynicism. For this 
reason, a choice of more productive Shari'ah Sciences in legislation development in Indonesia is need 
to be formulated. [24]  
Formalizing Islamic law in Indonesia is not an easy matter, at least measured from two things. 
[25] Firstly, the objective conditions of Indonesia as a pluralistic nation must be considered to avoid 
counterproductive and eventually damaging Muslims themselves. Secondly, reforming the conception, 
strategy and method of Islamic law formulation, with the aim to establish Islamic law that does not 
conflict with society’s legal awareness and in accordance with the aspired national legal system and 
characteristics. Related to the second problem, Islamic law in the context of national law is a law that 
has its own characteristic, a local Islamic law that has been built based on ijtihad and local conditions 
decided by law makers in Indonesia. Thus, Islamic law in practice can differ from one country to 
another. Even so, Islamic law in various countries still comes from the same source, where Islamic law 
is a divine law. [26]  
Shariah (Islamic law) deserves to be a source of national law formation, since it is considered 
capable to underlay and direct the dynamics of Indonesian society to achieve their goals. It contains 
dimensions that are rooted in the nasqat'i which is universal and permanently valid. It also contains 
dimensions that are rooted in the naszanni as the area of ijtihad and adaptive to the current 
development. Broadly speaking, products varietie of Islamic law renewal in Indonesia have four types, 
namely: fiqh, fatwa, court products, and legislation. The discourse big theme on renewing Islamic law 
thought departs from ijtihad. In Indonesia’s context, the ijtihad movement shows various methods and 
tendencies. 
 
Democratic shariah terminology is basically a term used to facilitate the understanding of 
Islamic thought products based on critical, contextual, and historical studies. In general these products 
aim to restore the spirit of fundamental Islam, which has been manipulated and reduced by classic 
Islamic thought and codified in the form of sacred fiqh, and accepted by Islamic communities without 
reserve. Products of thought that based on the principle of progressive revelation with liberal 
interpretations is democratic shariah. The democratic Shariah is a shariah that acceptably in a social 
context. [27]  
According to YusrilIhzaMahendra in a seminar at SyarifHidayatullah State Islamic University 
Jakarta, Islamic law in Indonesia actually is a law that lives, develops, known and partially observed 
by Muslims in this country. What is the validity of Islamic law? If we look at the laws in the field of 
worship, then practically Islamic law applies without the need to adopt it as a rule of positive law, by 
formalized it into legislation. How Islamic law regulates a procedure to perform the five-time prayer, 
fasting and the like does not require positive law. The five-time prayer is fardhu ‘ainaccording to 
Islamic law and not a state affair. The state cannot intervene and also bargains so that the five-time 
prayer becomes sunnahmu’akad, for example. Islamic law in this field applies immediately and the 
state does not have any ability to intervene. What is needed is a rule that can give Muslims the 
freedom to carry out worships, or at least state administration law aspects to facilitate the 
implementation of an Islamic law. Take an example in the labor law; there are rules that provide 
opportunities for Muslim workers to perform Friday prayers. Likewise in hajj and zakat, it is necessary 
to have laws and regulations governing the implementation of pilgrims, zakat administrations and so 
on. Arrangements like this, are closely related to the function of the state that must provide services to 
its people. Such arrangements are also related to our state philosophy, which rejects the principle of 
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"separation of religious affairs from state affairs", which was reviewed by Professor Soepomo in 
BPUPKI sessions, when the founders of the nation drafted a constitution for an independent state. 
 
A year ago, the Government had prepared a Draft Law on Applied Laws of the Religious 
Courts. This bill is an effort to transform Islamic law principles, as a law that lives in society to 
become a positive law. Its scope is the legal fields that already fell under Religious Courts jurisdiction. 
Of course the legal subject of this positive law is specifically Muslim citizens, or who voluntarily 
submit to Islamic law. The President and the House of Representatives have also passed a law on 
waqf, which transforms the principles of Islamic law into positive law. Various laws related to 
business law have also provided a reasonable place for the principles of Islamic law relating to 
banking and insurance. [28]  
Shariah position in legislation lies in its position as a core value in various laws and regulations, 
which are not expressed in the form of Islamic shari'ah formalization. The most important thing to 
note is how Shari'ah science becomes the body of laws and regulations, while still paying attention to 
the norms in Shari'ah, which one falls into legal domain and which falls to Shari'ah domain. Thus 
resistance to the role and contribution of Shari'ah sciences, including its scholars, can be avoided. [29] 
This is where the position of sharia is very influential.  
Laws with shariah nuances relatively did not cause national debate about Islam or Islamic law’s 
position in Indonesia’s legal system. Different things happen to the enactment of 
local/municipal/regional regulations on sharia-compliant; they raised debates, especially from 
academics, observers, also socio-political and human rights activists. [30]  
The voices of criticism on Islamic law formalization in Aceh and other regions can be grouped 
into five. Firstly, criticism came from people who fear Islamic law is not faithfully (kaffah) 
implemented, in the sense that it does not cover the whole aspects of life. Secondly, in contrast to the 
first, their criticism was based on a feeling of fear that Shariah will be implemented as a whole. 
According to them, if Shariah in the form of Islamic law which has been written in classic books or 
interpreted by some authorities will cause some problems for the community.Thirdly, those who 
criticized the formalization and legalization of Shariah, especially in Aceh. According to them, these 
efforts were not concordance with Acehnese whishes on sharia and did not have a significant impact 
on solving problems in Aceh. Fourthly, the people who questioned the relationship of sharia law with 
Indonesian necessities upon good governance, civil society and democracy. Fifthly, those who 
questioned the synchronization between sharia legislation or the Shari'ah regional regulation with 
national legal system. [31]  
The pros-cons upon local regulations that transformed shariah happened not only in the 
community, but also in the parliament. Around 56 DPR members from a number of factions collected 
signatures to reject the regulations, while the rest of the council members stated to agree those 
regional regulations that adopt shariah. [32]  
In Indonesia, according to MasykuriAbdillah, there are three groups that have different attitudes 
and views on the discourse of implementing Islamic sharia. Firstly, a group that orients towards 
making Islam an ideology. The group always strives to fight for the implementation of Islamic 
teachings comprehensively (kaffah), covering aqeedah, shariah and moral ethics. Secondly, a group 
that considers Islam as a source of ethics and morals. This group is only fighting for the 
implementation of faith and morals. This group is supported by those whose national insight is more 
dominant than their Islamic insights. Thirdly, a group that fights as far as possible the implementation 
of shariah - aside from faith and moral ethics – integrated in the national system. In short, according to 
him, the first orientation makes Islam an ideology, the second orientation makes Islam a source of 
moral aids and ethics, and the third orientation makes Islam a sub-ideology. [33] 
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Conclusion 
Sharia, theoretically and practically, becomes part and source of the legislation formation, 
because it is considered has capability to underlay and direct the dynamics of Indonesian society to 
achieving nation goals. It contains dimensions that are rooted in the nasqat'i which is universal and 
valid all the time. In addition they also contain dimensions rooted in the nasdhanni which in area of 
ijtihad and adaptive to the current development. Broadly speaking, a variety of products for Islamic 
law renewal in Indonesia have four types, namely: fiqh, fatwa, court products, and legislation. The big 
theme of the discourse on renewing Islamic legal thought departs from the ijtihad term, which in the 
context of Indonesia, the ijtihad movement shows a variety of methods and tendencies. 
 
The Shariah’s position in legislation lies in its position as a core value in various laws and 
regulations, which are not expressed in the form of Islamic shariah formalization. The important thing 
to note is how the Shariah sciences become the body of laws and regulations, while still paying 
attention to the norms in Shari'ah, which one falls under legal domain and which one falls under 
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